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involved in almost every important tobacco lawsuit. If Gau-
thier is Eisenhower, then Ronald Motley is Patton, a charis-
matic, acid-tongued, cowboy boot-wearing legal warrior. He
is the man some say the industry should fear most in a court-
room and the leading candidate to try Castano. The son of
a South Carolina gas station owner, the 50-year-old Motley
is arguably the best plaintiff’s trial lawyer in the country—cer-
tainly one of the richest, having won billions of dollars in as-
bestos awards since the mid-seventies. But friends say money
has little to do with his interest in tobacco litigation.

“My mother died of emphysema from smoking, and after
that I swore I’d get ’em,” said Motley. ‘““Now you asked why
I’m in this? That’s why. And I’ll tell you something else,”’
he said, a vein in his neck bulging as he warmed up in his
New Orleans hotel room. “You can’t find a family in this
country they haven’t touched. That’s why we’re going to win
this thing.”

He smiled. “Eventually.”

While Gauthier unleashed the class-action approach on to-
bacco suits, Motley put his energy into finding a more sympa-
thetic plaintiff than a smoker who’d puffed himself to death.
His search led him to Burl Butler, who .never smoked a ciga-
rette but apparently died from inhaling the smoke of his cus-
tomers. Motley reasons that a jury may find it easier to bring
a verdict against the industry if all the victim did was breathe
the air. He thinks another way around the blame-the-smoker
tactic is a Mississippi state suit he helped design that would
force the tobacco companies to reimburse the state for the

health care costs of indigent smokers. Three other states filed
similar actions, and Motley is trial counsel for two of them.

o understand what the anti-smoking movement is up
Tagainst in court, you have to see a cigarette lawsuit in ac-
tion. At a Castano hearing a year ago, no fewer than thirty
industry lawyers were dispatched to New Orleans to press for
immediate dismissal. In the legal trade it’s called the “wall
of flesh.”

Despite the fact that four months earlier the heads of the
tobacco companies swore to Congress that they believe nico-
tine is not addictive, one of the lawyers began arguing that
the case should be thrown out because the plaintiffs knew for
years they were nicotine addicts and should have sued earlier.
“The Surgeon General told the nation in 1988 that nicotine
was the substance in tobacco that caused addiction and that
tobacco addiction was similar to hard drugs such as cocaine
and heroin,” boomed the lawyer. “It was on the cover of
Time,” he said. “Couldn’t be clearer than that, Judge.”

The key to any tobacco suit is documents, the DNA evidence
of product liability cases. The critical turning points in asbestos
litigation came when corporate reports were unearthed that
unequivocally demonstrated the industry knew the hazards of
its product. In another cigarette case in New Jersey, Motley
is trying to unlock 1,500 explosive documents now under court
seal in the hope that they may show the tobacco companies
concealed potentially unfavorable health studies by bypassing
the Council for Tobacco Research, their supposedly independ-
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ent scientific funding organ. Instead, dangerous research was
supervised directly as “special projects” by the companies and
their law firms to cloak the work in attorney-client privilege
and prevent its discovery in a lawsuit.

The manipulation of science is a key issue in Castano and
other suits because schemes like ““special projects” are power-
ful evidence of fraud, and fraud can trigger a crushing series
of punitive damage awards. For that reason, the cigarette com-
panies have fought tenaciously to keep the special projects
documents sealed. Motley is now challenging the privilege
under a crime/fraud exception.

The fear of product liability suits evidently led Brown &
Williamson, makers of Kool, Viceroy and other brands, to
create a comprehensive coding system to organize sensitive
documents. A fifty-four-page master summary of the system
prepared in 1989 offers an intriguing glimpse into how the
company rated its own vulnerabilities, with the most delicate
material being marked with a “1”” The summary includes sub-
ject headings such as ‘“Manipulation of Research/Data’ and
“Document Retention/Destruction.”” Another was titled “Sig-
nificance—Target Markets” and read: ‘“‘Unless there is a slur
or an otherwise significant issue contained in a document or
discussing a minority target market, apply normal signifi-
cance to these documents. . . . If the document targets per-
sons who are 18 to 21, i.e., 18 through 20, assign a significance
of ‘27 Assign a significance of ‘1’ if the document targets
persons under 18.” Documents dealing with ““lawyer involve-
ment with scientists” also got a rating of 1.

In the end, many things were hauled under the mantle of
attorney-client privilege, including industry lists of cigarette
additives. One company list of more than 200 ingredients,
stamped “Attorney Work Product” on every page, shows
flavorings and their code names. Coca flavor was BINNET;
pulverized deer tongue was CARPAS; propylene glycol was
GRELANTER. All three were marked with an asterisk for “po-
tentially hazardous.”

It was tobacco’s manipulation of science that brought the
Castano lawyers to Washington, D.C., last year. In order to
maintain its position that nicotine is not addictive and that
no “causal link” has been shown between cigarette smoke and
disease, the industry has funded a stable of scientists who cite
one another, gain credence through publication in scholarly
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journals and attend tobacco-sponswaee—,

the Occupational Safety and Health Administration began
hearings this past fall on a proposed rule that would ban
smoking in about 6 million workplaces, the well-oiled indus-
try machine simply buried the agency under testimony—

"R.J. Reynolds alone was responsible for more than 15,000

pages of submissions. :

Working pro bono, the Castano attorneys represented health
and labor groups and cross-examined tobacco-funded wit-
nesses, which gave them a sneak preview of experts who might
later testify for the cigarette makers. One target was Duke Uni-
versity economist W, Kip Viscusi, who expounded on his theo-
ry that cigarette smokers who die prematurely save society
money in pension and nursing-home costs. Another witness
conceded his testimony had been edited by cigarette company
lawyers. R.J. Reynolds toxicologist Chris Coggins had to ex-
plain why his company spent millions of dollars developing
the smokeless Premier cigarette if the industry is confident
tobacco smoke is innocuous. Unhappy with the way things
were going, Philip Morris withdrew in November.

Given a choice, the tobacco lawyers would rather talk about
nicotine and addictiveness than what everyone calls “the youth
issue,” the most emotionally charged segment of struggle over
tobacco. Some lawyers believe that Castano is most likely to
win if it can convince a jury that the industry targets children
to replace the over 400,000 smokers who die of cigarette-
related disease each year and the thousands of others who
quit. There’s plenty of anecdotal evidence to support the
charge. Ad campaigns like that featuring Joe Camel have dra-
matically boosted the size of the illicit youth market, to the
point where a study released last month found that almost
one of every five eighth graders smokes, up 30 percent in three
years. Another survey showed that 25 percent of the high
school seniors who tried cigarettes had done so by the sixth
grade. In 1977, a Canadian cigarette maker studied why chil-
dren begin smoking: “Ads for teenagers must be denoted by
lack of artificiality, and a sense of honesty. Attempts at the
use of celebrities like Farrah Fawcett or O.J. Simpson do not
really click. If freedom from pressure and authority can be
communicated, so much the better.”

All four of Castano’s class representatives started smok-
ing as teens, as did Gauthier’s three daughters, a defiance by
otherwise obedient children that puzzled and infuriated him.
“We’re going to show the American people they went after
children knowing that it’s going to addict them, knowing full
well it’s going to cause cancer, emphysema and cardiovascu-
lar disease,” said Gauthier. “They choose to kill our kids. I
think that’s a strong argument.”

With tort reform brewing, the tobacco industry may yet
dodge even these harpoons. However, disgust at the world’s
most profitable and peculiar product is growing. As two ar-
mies of lawyers gird for battle in New Orleans, the issue of
youth targeting is a mystery weapon that could decide the
outcome. The difference between a sinister ad campaign and
making the youth charge stick in court is considerable. But
somewhere in the dark world of cigarette company memos,
there just could be a folder of proof. O



