




needed to obtain a freeze on the evi­
dence.

Second, defendants are in a
hurry to start clealling up the disas­
ter site.

"After the MGM fire, 200 work­
ers with bulldozers were waiting to
move in," recalls Gauthier. "The
judge didn't want to sign a motion to
stay the demolition because MGM
would have been closed too long. We
were able to convince the defendant
that the judge was going to allow our
motion, so they agreed to halt the
bulldozers until we had time to in­
vestigate.

"It's critical when making a mo­
tion like this to use the magic words,
'... defendants be restrained from
cleaningany deblis or altering the flre
scene in any manner.' "

Soon after the Kansas City Hyatt
Regency Hotel skywalk collapse in
1981 in which more than a hundred
people died, the hotel shipped out de­
bris (and evidence) in the dead of
night, locking away the remains in
storehouses on the edge of town.

"The importance of gaining ac­
cess to the site of a mass disaster as
soon as possible cannot be over­
stated," says Gauthier. ('At least one
suit should be filed right away to pro­
vide a vehicle for judicial interven­
tion to allow plaintiffs' counsel access
to the site. Then an order by the court
to prohibit any clean up should be
sought.

"The bar is prohibited from so­
liciting plaintiffs. In mass disasters,
this is foolish. It severely hampers the
plaintiffs' cases because it is most im­
portant to file a suit to protect evi­
dence right away. And unless the
injured can be solicited by attorneys,
most will not have lawyers right away
to do this work."

Gaining access to a disaster site
is perhaps as much a marketing ef­
fort as it is a legal one. Hotels, airline
companies and other defendants are
very concerned about their public
image after a disaster. By talking to

I the press, plaintiffs' attorneys can
play up the need to preserve evi­
dence. It then looks bad if the de­
fendants are unwilling to cooperate.

"As the defendant's attorneys,
we are caught between a rock and a
hard place," says Gordon. "The pub­
lic has a right to know what went on
and the press has a job to do. But
there's the attorney-client privilege
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and the sensitivity of the situation.
So part of our job is to help our client
deal with the press."

While the media battle went on
in the early days of the Dupont fire,
the defendant was filing an infonn­
ative motion. It notified the court that
the defendant was represented and
asked that no ex parte relief be
granted to any plaintiff.

Attorneys representing the in­
jured and dead also filed sev-
eral motions in
federal dis-
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trict court on Jan. 2. They sought
damages and an order granting plain­
tiffs' investigators access to the hotel.
The motions were denied.

Likewise, on Jan. 7, a motion
seeking a temporary restraining or­
der to force the hotel to close and al­
low private investigators to enter the
hotel was denied.

"The plaintiffs' motions were
denied because the hotel is private
property," says U.S. District Judge
Acosta. "Also, I did not want any evi­
dence removed before I had time to
appoint a temporary plaintiffs'
committee. I wanted to give the
parties time to get together and
work out an agreement as to
how to proceed. I did tell the
defendant to secure the site
of the fire."

In the second week
after the fire a plaintiffs'
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committee was appointed. Both sides
were then able to draft a stipulation,
with court approvaL that allowed the
committee, its investigators and pho­
tographers onto the scene of the fire.
A motion was then granted, allowing
the committee to examine govern­
ment-collected samples of the vic­
tims' blood and lung tissue.

"The samples are critical," says
Gauthier. "They will tell us how the
fire developed and what these people
died of. All our evidence, including
documents and depositions, will be
entered into computerized data bases
for quick recall."

THE BIG STIP
The stipulation, "The Big Stip,"

stated that the plaintiffs' investiga­
tive teams would be allowed in the
hotel for five consecutive days and
detailed the investigation plan. The
committee agreed not to remove any
evidence without the defendant's
permission, which would not be
"withheld unreasonably," and that
any evidence so removed would be
placed in a joint storage area, access
to which requires two keys-one held
by each side.

"We agreed to this stipulation
because we were dead certain that the
court would allow it, and we wanted
to negotiate our own terms," points
out Gordon.

In a second stipulation, "The Lit­
tle Stip," the hotel promised not to
remove guest luggage and clothing
until the committee had time to vi­
deotape every room in its original
post-fire condition.

"The purpose of taping is to fol­
low the trail of smoke to find the fire's
cause and course of travel," says
Gauthier.

While these stipulations were
being worked out, the committee was
gathering information on the hotel's
corporate structure.

"We discovered a big problem,"
says Gauthier. "The hotel only has $1
million in insurance. So we had to
find other assets, such as equity in
the hotel itself. Its appraised value
after the fire was about $40 million.

"We had to keep the property
from being further encumbered by
the owners. So we filed a lis pendens
and asked for a restraining order to
keep the owners from further mort­
gaging the hotel.

"The judge postponed a ruling
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.... Gary Gordon: "Utter chaos when
we arrived."

and told us to negotiate. The defend­
ant's attorneys agreed there would be
no encumbrances. Now, that doesn't
bind the corporation, but I know that
the attorney who made the promise
is an up-front person. So we felt com­
fortable with his promise."

MUTUAL RESPECT
Such agreements are facilitated

by the fact that mass tort attorneys
know one another personally or by
reputation. "There is always friction,
don't misunderstand," says Gordon.
"But it helps us agree to many
things."

The reputation of certain mass
tort attorneys also makes the federal
judge's job in appointing a plaintiffs'
steering committee easier. The steer­
ing committee is just one of the rec­
ommendations made by the Manual
for Complex Litigation (MCL), "the
bible," as Acosta calls it. The MCL is
a handbook on federal court proce­
dures for mass tort litigation.

"The courts have found that it is
more efficient to have such a large

case as Dupont handled by one judge
in one jurisdiction using one discov­
ery process," notes Gordon. "Clients
benefit by having lots of money
pooled to investigate and litigate
properly. They also benefit by hav­
ing very knowledgeable lawyers on
the plaintiffs' committees."

The job of the interim plaintiffs'
steering committees, tQ be replaced in
the ninth week after the fire by a per­
manent committee, is to act as fidu­
ciary for all the plaintiffs in federal
court.

Its duties include conducting dis­
covery, reporting on progress to allthe
plaintiffs' counsel, acting as spokes­
person at pretrial and motion hear­
ings, responding to court inquiries,
preparing a trial plan, exploring trial
alternatives and, subject to court ap­
proval, entering into stipulations with
defendants.

"The court cannot deal with all
the plaintiffs' attorneys; there will be
about 200 at the peak of this case,"
says Gauthier. "This is one reason
why a plaintiffs' committee is
formed."

To pay for the committee and its
work, the court in Dupont assessed
each plaintiffs' attorney $800 for
every death claim they represented
and $300 for each injury claim. In ad­
dition, every committee member put
up $50,000. "This takes care of our
immediate fiscal needs," says Gau­
thier. "Later we will build up rapport
with a bank, which will lend us
money to continue with the case, us­
ing any future settlement or judg­
ment as collateral."

Two of the early jobs cif both the
committee and the defendant's attor­
neys are to locate and interview wit­
nesses, and to hire experts to
investigate the site of the disaster.

Government and quasi-govern­
mental investigators, such as those
from the Bureau of Alcohol, Tobacco
and Firearms, as well as the National
Fire Protection Association, were at
the Dupont Plaza almost immedi­
ately after the fire. But they did not
tag and document evidence, nor were
they necessarily looking for the same
things as attorneys.

The defendant's attorney had ex­
perts on the scene soon after the fire.
It was not until the third week that
plaintiffs' attorneys and their experts
had access to the hotel site. There were
five plaintiffs' investigative teams,



each consisting of fi ve experts, one at­
torney and one photographer.

"We had one of our experts, pho­
tographers and attorneys with each
plaintiffs' team," notes Gordon. "We
felt this was important because we
wanted to memorialize everything to
make sure they didn't interfere with
the evidence. They didn't ask to do
this on our teams, though."

TEMPERS FLARE
"Once we had our experts and

were into the investigation, it was a
very tense time," notes Gauthier.
"There were several near fist fights
between attorneys and experts from
both sides.

"For example, they removed a
box of blueprints to an office. When
we asked to see what they had re­
moved they said they didn't have the
key to the office. We said we'd tape
the office shut and kick the door in
the next day. There was a shoving

match. But they came up with the
key. This kind of thing is common."

The administration of the Du­
pont case is a monumental task.

"A case like this comes to a judge
once in a lifetime, if at all," Acosta
says. "For me, it's like flying a Cessna
all your life, then suddenly being
asked to fly a 747. But it's not the le­
gal issues that pose the problem; it's
the logistics.

"It's a nightmare trying to keep

up with everything the parties are
doing, the evidence, the discovery, the
jurisdictional issues, third-party ac­
tions, who are the proper party de­
fendants and all the rest. There are
millions of documents. I deal with it
by referring to the MCL. I have a
magistrate ruling on discovery. And
I try to anticipate what's corning
down the road."

What has come down the road
during the several months after the
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fire is collating, coordinating and
studying information. There have
been discovery requests, petitions for
multi-district handling, motions on
procedures and motions to sequester
insurance funds.

So far, 46 complaints have been
filed in federal court, by more than
400 plaintiffs. Some claim more than
$500 million in damages. Fourteen
defendants have been named.

Despite all the trial preparations,
attorneys from both sides agree that
the Dupont case, like most mass tort

cases, will probably be settled.
A fire took place at the start of

the year. Almost a hundred people
died in ways that few of us can begin
to imagine. Soon, perhaps within the
next year or so, the Dupont Plaza will
reopen. Gamblers will once again be
pumping the slots, vacationers
lounging by the sea-blue swimming
pool, and guests sipping coladas. All
will be back to normal.

And there will be very little to
remind anyone of what happened on
New Year's Eve 1986. •
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