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Louisiana Jac~pot
The tort wheel of fortune turns

round and round. By all accounts, the
legal freak show is about to descend
on the "fen-phen" diet-pill manufac­
turers. There will be "thousands of
lawsuits scattered all around the
country," one tort lawyer roared in
the Journal yesterday. But before
this circus hits town, attention should
be drawn to the one now playing in
Louisiana.

In a case that has already been
dubbed the Great New Orleans Train
Robbery, 8,047 residents of the Big
Easy hit the jackpot, winning $3.4 bil­
lion in punitive damages in a state
court. Forget about McDonald's hot
coffee and BMW's paint job; the
Louisiana train case is one of the
wildest examples yet of the craziness
that infects our civil-justice system.

If the accident that led to the huge
award didn't get much attention at the
time, that was because nothing much
happened. On December 9, 1987, a
tank car carrying butadiene, a petro­
leum byproduct, caught on fire while
standing on a railway track in the
Gentilly section of New Orleans. The
fire burned for 36 hours and about
1,000 neighborhood residents were
evacuated. No one died. No one was
seriously hurt. There was no signifi­
cant property damage.

Within hours the personal-injury
lawyers were on the scene sniffing out
clients, and the first lawsuit was filed
before the fire had even stopped burn­
ing. Ultimately, the class in the suit
decided last .week ballooned to 8,047
people, seeking compensation for the
mental anguish that the incident sup­
posedly imposed on them.

Along the way, a much smaller
group of plaintiffs ended up in federal
court, which dismissed a bunch of
cases and awarded several plaintiffs
each about $1,000 in compensatory
damages. The court ruled against
punitive damages. Reading the writ­
ing on the wall, some of the original
plaintiffs in the federal case appar­
ently jumped over to the state case as
soon as they realized they could shop
for more money there.

There are nine defendants in the
tank-car case, but the one that g'ot
socked with by far the biggoest judg­
ment-$2.5 billion in punitive dam­
ages-was CSX Transportation, a unit
of CSX Corp. Never mind that CSX's
only connection to the case was that it
owned the track on which the tank car
was resting. Never mind that an in­
vesCgation by the National Trans-.

portation Safety Board concluded that
CSX bore no responsibility for the ac­
cident, which was caused by a faulty
gasket. And never mind that the
owner and previous owner of the tank
car admitted liability for the accident
at the trial.

None of this reality mattered to
the jury, which was looldng for. some­
one with deep pockets. Stymied be­
cause it couldn't go after the previous
owner, which under state law was ex­
empt from punitive damages, it set­
tled on CSX.

The jury, of course, was encour­
aged to reach this. decision by the
plaintiff's lawyers, whose notion of
justice has more to do with how much
money they can siphon off for them­
selves than how much they can help
their clients. The lawyer representing'
many of the plaintiffs was one Wen­
dell Gauthier, the class-action king
better known for masterminding the
Castano tobacco suit.

He and his colleagues were in high
dudgeon, carrying on about "corpo­
rate greed," executives who travel in
"private Lear jets and their limos,"
and corporations that cared more
about the rich residents of the French
Quarter than the lower-middle-class,
mostly black residents of Gentilly.
"There is. only one thing that will
make a company that big respond,"
said Mr. Gauthier in asking the jury
for punitive damages.

It's widely expected that Judge
Wallace Edwards will overturn or
drastically reduce the verdict. One
school of thought opines that this
means such unfair awards don't really
do any damage; courts usually rein in
such irrational exercises of jury power
so all turns out well in the end. Or does
it? Each case sends a ripple through
the civil-justice system. It encourages
fee-hungry plaintiff's lawyers to chase
crazier and crazier cases, and it en­
courages companies to settle, no mat­
ter how outrageous the claim, if only
to avoid having to play Russian
roulette in court.

Louisiana, recognizing' the need
to restore sanity to its civil-justice
system, last year enacted a compre­
hensive tort-reform law that pretty
much eliminates punitive damages.
This will have the welcome effect of
reining in runaway juries and neu­
tralizing' Mr. Gauthier and his fellow
tort tycoons. But it of course comes
too late for CSX and the other defen­
dants in the Great New Orleans
Train Robbery.


