












Barrett and the other private lawyers
wanted to do it quietly; they feared the in­
dustry might try to get state legislatures to
block such suits. Scruggs knew their task
would be complicated by political issues:
Unlike recruiting from among the private
bar, they were now trying to persuade
elected officials, sometimes in states where
tobacco was king.

Moore lobbied his counterparts at na­
tional meetings, often asking Scruggs to ac­
company him. Scruggs remembers a meet­
ing in San Antonio that summer, where they
got an enthusiastic response from West Vir­
ginia Attorney General Darrell McGraw Jr.,
who filed a Medicaid case on September 19.
Scruggs also spoke with the attorneys gen­
eral of Louisiana and Massachusetts; both
states later filed suits. Florida and other
states sued as well.

The Medicaid strategy generated head­
lines and earned strong support from the
anti-tobacco movement. Still, Moore knew
the risks were high. "There was no one who
told me this was a good idea from a practical
or political point of view," he recalls. The su­
ing attorneys general tended to be Demo­
crats, the party with the strongest ties to
the plaintiffs' bar. But the governors of
some states were Republicans, the party
that had developed strong ties to the to­
bacco industry and had supported tort re­
form measures to curb lawsuits by plain­
tiffs' attorneys. Moore, for instance, soon
found himself at loggerheads with Missis­
sippi's Republican governor, Kirk Fordice,
who went so far as to sue Moore to block
the Medicaid suit-a matter that is still
pending in the state Supreme Court

When lawyers from the 60 firms
enlisted by Gauthier held their first big
strategy session at the Windsor Court Ho­
tel in New Orleans, four of them broke
away one evening and headed for Antoine's
restaurant in the French Quarter.

It was a kind of encounter group, a chance
to talk philosophy, examine what they were
doing.

The four were Turner W. Branch of Albu­
querque, Michael Gallagher of Houston,
Francis H. "Brother" Hare Jr. of Birming­
ham, and Scott Baldwin of Marshall, Tex.
All four represented the traditional trial bar
and were skeptical of class actions. They
were veteran lawyers who had litigated big
cases against automal<ers, drug companies,
asbestos firms. They were impressed by
the group Gauthier had assembled; they ad­
mired his vision. But they were concerned
about some of the "classers," as one called
them, in the group. Branch says he wanted
to make sure that no one tried to "steal" the
Castano case and "turn it into a runaway
class action, where the client be damned
and attorneys be enriched."

Gallagher worried about how it would
look if they reached a settlement with the to­
bacco industry in which each addicted
smoker got only a few dollars. He could see
the headlines: "Lawyers get a bejillion dollar
fee-and the individual plaintiffs get very
little." Such results, he said, fueled the fires
of tort reform in legislatures and Congress.

But Hare and Baldwin were coming
around to the idea that a class action might
be a useful tool in tobacco cases, where lTa­
ditional1:Jial methods had not succeeded.

As Hare put it, "You're never going to
win these damn cases," so maybe the class
action alternative was not so bad after all.

Hare also was attracted by the possibility
that a class action settlement could be nego­
tiated that would include remedial action
like a nationwide medical monitoring pro­
gram to track smoking illness, a "public in­
terest" result that could not be obtained in a
1:J'aditional trial.

Still, Hare said he was concerned about
what might happen if the tobacco industry
actually offered a deal. Limiting their suit to
addiction was a brilliant way to get into
court and overcome the traditional industry
defenses. But in any settlement, the to­
bacco industry would likely demand an end
to all litigation-suits over cancer, heart dis­
ease, emphysema, secondhand smoke, the
Medicaid costs, everything. On the other
hand, if the Gauthier team could deliver
that kind of all-inclusive deal, an end to the
legal uncertainty that beset the industry,
Gauthier's group would have enormous
leverage; it was the kind of deal Wall Street
would love.

The trouble was, if they sought to settle
claims that went beyond addiction, Hare
said, other plaintiffs' lawyers with suits
against the industry would complain that
they were being undercut. Under the rules
of class actions, if they made a deal that
went beyond addiction and a judge ap­
proved it, other suits by smokers could be
foreclosed.

In the end, Hare concluded that what
mattered most was whether the Castano
lawyers could deliver the best deal for their
client-in this case, the class of addicted
smokers.

The combined, growing threat of
the Castano and Medicaid lawsuits gave
rise to the landmark Liggett deal, the crack
in tobacco's wall.

On March 12, 1996, Wendell Gauthier
summoned the lawyers from his consor­
tium of 60 firms to New Orleans for a secret
vote on the proposed settlement. On the
same day, Scruggs and Mississippi Attor­
ney General Moore were in Washington,
working the telephones to round up the
votes of the state attorneys general who
had filed Medicaid suits. Each group was in



ellon thought Clinton would
have to sign it. 'This will be
one of the great pieces of legis­
lation in the century, if you
bel ieve as I do that tobacco
is the scourge of our society.'

continual contact with Liggett lawyers in
New York.

The Castano vote took place in a large
conference room on the 23rd floor of the
Windsor Court Security guards stood out­
side as the lawyers listened to two of the
Castano negotiators, Barrett and Richard M.
Heimann, as they described the proposal.

DUling the discussions that followed-in
a signal of the tensions rising within the
plaintiffs' bar as their campaign against to­
bacco yielded early successes-one lawyer
raised persistent concerns about whether
they were getting the best deal possible.

Russ Herman abruptly stood up, bluntly
interrupted, and took the floor. As if he were
making some great closing argument, Her­
man declared passionately that they should
recognize the significance of this potential
deal-the first settlement ever, curbing the
sale of cigarettes to minors. The lawyers
should say yes-now.

With the Liggett lawyers listening in on
the phone from New York, Herman dramat­
ically called for a vote and a roar of "ayes"
went up.

It took a few extra days for the attorneys
general to complete their portion of the deal.

"The tobacco industry has lived for too
long with the possibility of financial cata­
strophe from product liability lawsuits that
could destroy the industry," leBow said
later in a press release. "Liggett's assets will
no longer be held hostage by the tobacco
litigation, and we will be free to run our
business without this distraction."

Five months later, on August 9, in
a Duval County courtroom in Jacksonville,
Fla., six jurors filed into their box. and lis­
tened as a clerk read aloud their verdict in
the matter of Carter v. Brown & Williamson
Tobacco Corp.: Liability for the lung cancer
of Grady Carter is found against the to­
bacco defendant. Total damages: $750,000.

Two obscure North Florida trial lawyers,
Norwood "Woody" Wilner and his partner,
Gregory H. Maxwell, celebrated with their
client, a 66-year-old former air traffic con­
troller who had smoJ<.ed Lucky Strikes and
other cigarettes heavily for more than 40
years. They were unlikely victors-the two
lawyers had spent more than a decade at
the defense table representirig the asbestos

industry, winning case after case for their
clients by arguing that plaintiffs' cancers or
emphysemas were not from asbestos but
from smoking. Finally Wilner and Maxwell
had asked each other, Why not sue the to­
bacco industry? Without substantial expend·
itures or new legal theories, they had done
what had seemed nearly impossible for dec­
ades: They had stayed in a smoker's shoes,
sued a tobacco company, and won.

Coming on the heels of the Liggett settle­
ment, their verdict sent tobacco shares tum­
bling on Wall Street-Philip Morris, which
had nothing directly to do with the Jack­
sonville case, saw its stock fall about 14 per­
cent in one day.

The Jacksonville verdict seemed to be ev­
idence of how much was changing in the
battle between plaintiffs' lawyers and the to­
bacco companies. It was hard to know pre­
cisely what had changed, what was cause
and what was effect. But clearly public atti-

tudes were shifting and clearly they were
being influenced by a new fountainhead of
internal tobacco industry documents and
whistle-blower allegations that the industry
had been well aware of the hazards of ciga­
rettes since the 1950s and had concealed
what it knew. In the Carter case, the jurors
told reporters afterward that one of the
most important factors in their decision had
beeh damaging internal company docu­
ments presented in evidence at trial.

To at least some extent, the Jacksonville
verdict could be traced to the ongoing work
of lawyers in the Medicaid and Castano
groups, who had supplied Wilner and
Maxwell with many of the tobacco industry
documents they used at trial. Since 1994,
Dick Scruggs and others had been facilitat·
ing the emergence of documents and of
such prominent industry whistle-blowers as
Jeffrey Wigand, a former executive of
Brown & Williamson, and Merrill Williams,
a paralegal at the company's defense firm.
Wilner and Maxwell also consulted with
Motley and Barrett and used documents
and depositions from Barrett's earlier to­
bacco cases.

The Jacksonville verdict was a shock, but
it might prove to be only the beginning:
Confident that they had found a way to win
old-fashioned tobacco liability cases, Wilner
and Maxwell have nearly 200 such cases

pending, to be tried one after another, with
the next one set to begin in April 1997.

"The tectonic plates 6n which
rests the issue of the continuing role of cig­
arette smoking in American society'are now
shifting," wrote Wall Street tobacco analyst
Jay Nelson, of Brown Brothers Harriman &
Co., on August 26, after the Jacksonville
verdict. The varied and intensi.fied legal and
political pressure on the industry gave rise
to serious speculation about a tobacco end­
game, what Nelson called "a Grand Com­
promise."

A week later, Wall Street analyst Gary
Black suggested that if the number of states
participating in the Medicaid actions grew-' .
by this fall, the plaintiffs numbered more
than a dozen states, including Maryland, and
cities like New York and Los Angeles-then
the result could be an "unprecedented threat
. .. These alone could bankrupt the indus-

try." Industry opposition to any settle­
ment continued to soften. Martin
Broughton, chief executive of Brown
& Williamson's parent company, said
that a legislated settlement was a
"common sense" way to solve the in­
dustry's problem.

For the Castano and Medicaid
group lawyers, who claimed to repre­
sent tens of millions of smokers and
more than a dozen state govern­
ments, any such compromise would

require them to weigh the interests of their
clients against broader public and policy
questions. This was not something plaintiffs'
lawyers normally did. For the lawyers in
both groups, the shift represented both an
opportunity and a continuing source of in­
ternal tension.

Some in the plaintiffs' bar were already
thinking like policymakers: Behind the
scenes, Scruggs floated a proposal known
as the Tobacco Claims Settlement Act of
1996. Under terms of the act, Scruggs says,
the tobacco industry would pay some $160
billion over 20 years to partially reimburse
state Medicaid costs and fund independent
research and public education programs on
the dangers of smoking. The industry
would have to divulge its own tobacco re­
search, and FDA proposals to curb sales to
minors would become law.

In return, Congress would pass a law en­
suring that the industry would not be sub­
jected to FDA regulation, or to suits from
smokers or states, for 20 years. In pending
cases, damages that could be recovered
would be capped.

Scruggs says he had support from Sen­
ate Majority Leader Trent Lott (R-Miss.)­
who happens to be his brother-in-law. Lott
told Scruggs that while he would not be­
come directly involved in the talks between
the parties, if a satisfactory deal was



reached, Lott would be willing to help enact
the legislation necessary to put it in place.

Tobacco officials publicly denied author­
izing any congressional settlement talks.
Philip Morris, in a statement, said the com­
pany intended to "vigorously defend" all of
its lawsuits and played down any chances of
a deal.

The talks came as a complete surprise to
many Castano lawyers, some of whom first
read about the proposal in the Wall Street
Journal.

Gauthier contacted Scruggs, who as­
sured him that Castano lawyers would par­
ticipate in any future negotiations. Some
Castano lawyers were supportive; others
were concerned, even upset. To them, the
idea of agreeing to any settlement in which
Congress would ban future lawsuits was ab­
horrent-it contradicted everything they
had fought for in the long-standing battles
in Congress over tort reform.

Castano leaders talked about the settle­
ment proposal during a conference call in
September. One lawyer on the phone, Mau­
ry Herman, Russ's brother and law partner,
urged his colleagues to keep their objec­
tions to such an overarching deal private.
They had remained united thus far, and if
they started going after each other now,
their critics would portray the lawyers as
motivated by greed. "It would be sharks cir­
cling sharks eating sharks," Maury Her­
man told his colleagues.

Several weeks later, the Castano
lawyers journeyed back to New Orleans for
another strategy meeting at the Windsor
Court. One hot topic was the Jacksonville
verdict, which had electrified the group.
During one session, Thomas E. Mellon Jr.,
an intense, curly-haired lawyer from
Doylestown, Pa., gave an enthusiastic pres­
entation in which he suggested that the
time might be right to launch yet a new
wave of tobacco litigation, ratcheting up the
pressure even more.

Mellon told the group that the tobacco in­
dustry was embattled. Public sentiment was
coming their way. There might be grand
jury indictments against tobacco executives
or their companies and, in 1997, a movie
version of John Grisham's anti-tobacco
novel, The RunawayJury, was scheduled for
release. Mellon suggested that the Castano
lawyers flood the courts with thousands of
new cases by individual smokers. The litiga­
tion would swamp the tobacco industry.

At day's end, Mellon and some other Cas­
tano lawyers adjourned to the hotel lounge
on the second floor. Sipping iced tea, white
wine and O'Doul's nonalcoholic beer, the
group began talking about Scruggs's pro­
posed congressional deal, the Grand Com­
promise. As they went around the table, al­
most everyone agreed that they were

against any settlement that imposed a ban
on future lawsuits. But Mellon, of all people,
dissented. He had a background in public
policy as a former federal prosecutor. He
wondered if the others might be underesti­
mating the political attractiveness of such an
endgame.

"If you are president of the United States,
and Congress gives you this act," Mellon
told the group, as he listed the potential
benefits contained in the proposed legisla­
tion, how could Clinton say no? The presi­
dent would have to look at the bigger pic­
ture. "It is just clear to me that that piece of
legislation has to be signed," Mellon said,
as he recalls it.

One lawyer present was Hugh Rodham,
President Clinton's brother-in-law and a
member of the Castano team. Mellon turned
to Rodham and asked what he thought Af­
ter all, the president had opposed tort re­
forms that he saw as unfair to consumers;
he had vetoed a tort reform bill.

Rodham's response, recalls Mellon, was
that the president would never sign a bill
that restricted the right of citizens to sue.

But Mellon thought Clinton would have
to sign it. "This will be one of the great
pieces of legislation in the century, if you
believe as I do that tobacco is the scourge
of our society," Mellon recalls saying.

Listening to all this was Brother Hare,
the old-line trial lawyer from Birmingham.
He felt uncomfortable. He was certain he
would not support a deal in which Con­
gress-rather than a court-restricted the
right of individuals to sue. Yet he agreed
with Mellon: Politically, Clinton might have
to sign such a bill.

Hare found himself thinking less in his
classic role as a lawyer, and more like some
social architect, as he put it later. When he
represented a single client, Hare focused
narrowly on his client's interests and "the
public interest be damned." When he joined
the Castano group, he had accepted an en­
larged view of his "client"; now he was try­
ing to fashion a solution for tens of millions
of people-smokers he had never met and
never would meet.

Yet, if Hare thought a congressional solu­
tion was the best thing for the country, even
if it deprived the plaintiffs' bar of the right
to sue, what should be his position?

Like so many of his colleagues these
days, he felt torn even trying to answer the
question. "I'm now aware that I'm making
decisions that are political, philosophical­
that sort of thing," Hare says, "rather than
just the case of a lawyer with an individual
client. And that troubles me.".

Benjamin Weiser, a reporter on The Post's in­
vestigative staff, writes frequently about legal
and financial issues. Post staff writer John
Schwartz contributed to this article.


